Abstract. Environmental damages caused by Iraqi occupation of Kuwait and its aftermath are to be assessed through the compensation system created by the UN Security Council. The UN Compensation Commission ('UNCC') has scheduled its first decision on environmental claims for the summer of 2001. These claims, however, deserve a particular treatment by the UNCC: problems related to the law applicable, the principle of due process, the principle of causal link, the assessment of damage, the identification of injured subjects, and the type of compensation are particularly addressed in the following pages. Keeping in mind the 'precedent-setting procedure' used by the UNCC, this article tries to explore previous applicable precedents, ordering them into a structured 'legal' framework and exposing existing gaps, if any.
INTRODUCTION
Environmental damage in the 1991 Gulf War was mainly caused by the torching and flooding of oil-wells in Kuwait, the spilling of oil from Kuwait and Iraq into the Persian Gulf, and the damage caused by the military action of both sides during the conflict. The accumulated effects were disastrous. 1 Although the most serious pollution was caused during the final days of the war, 2 the last oil-well fire was not completely extinguished until 6 November 1991. Damage locations were widespread, affecting not only Kuwait and Iraq but also Saudi Arabia, Iran, and other neighboring countries in the Gulf. Due to the Earth's rotation and the normal winds on the area, some effects were reported in Afghanistan, Pakistan, India and, even in the Himalayan peaks between China, Tibet and Nepal. 3 To a greater or lesser extent, respiratory infections increased in the zone and new cancer cases were reported. Air pollution affected people directly by reducing sunshine and thus altering their metabolism, and indirectly by contaminating the food chain when settling on land and water (internal or marine).
The extent of oil flooding in the Persian Gulf is still unknown but it has been suggested that four to five million barrels were spilled. 4 Six hundred square miles of the sea surface and three hundred miles of coastline were covered by a dense oil slick. Saudi Arabia, in particular, was affected as well as the general ecosystem of the Gulf -already seriously damaged by years of oil-related activity. Marine life, birds, and underwater coral reefs and submarine systems sustained irreparable harm. In addition, thousands of oil lakes were artificially created by twenty-five to fifty million barrels of oil spilled from the non-fired but destroyed wells in Kuwait. Metals, chemicals, and other poisonous oil components were introduced, again, into the marine and land food chain and subsoil water resources.
Finally, attacks on the chemical and nuclear factories of Iraq's Nuclear, Biological, and Chemical Weapons Program, and the destruction of conventional weapon stockpiles in Iraq and in the whole combat area allegedly caused environmental damage. Carpet bombings of allied air-to-surface operations as well as heavy off-road vehicles during the Desert Storm operations annihilated vegetation and fauna, and disrupted the soil surface of Kuwait and Iraq. Last but not least, hundreds of mines were deployed (and not recovered) in Kuwait and Iraq, and unexploded munitions still lie dormant in both countries, threatening not only human lives but the fragile environment as well.
compensation for all the loss, damage, and injury resulting from Iraq's actions of 2 August 1990 onwards. Environmental claims have been named by the UNCC as 'F4' Claims, within the general Category 'F' Claims that could only be presented by governments and international organizations. 'F4' Claims fall into two broad groups, and had to be filed before 1 February 1997. 8 The first group comprises claims for environmental damage and the depletion of natural resources in the Gulf region, including those resulting from oil-well fires and the discharge of oil into the sea. 9 The second group of 'F4' Claims are claims for costs incurred by governments outside of the region in providing assistance to countries that were directly affected by the environmental damage. This assistance included the alleviation of the damage caused by the oil-well fires, the prevention and clean up of pollution, and the provision of manpower and supplies. 10 The verification and valuation of these claims may require extensive and time-consuming research and monitoring, and the first 'F4' Panel Report is scheduled for June-July 2001.
In conformity with the provisions on confidentiality in the "Provisional Rules for Claims Procedure" 11 (hereinafter 'Rules'), unless otherwise provided, all records received and processed by the Commission are confidential. Furthermore, in the decisions of the Governing Council, the identities of individual claimants and other information determined by the panels to be confidential or privileged will be deleted. Only some status reports may be provided by the Secretariat of the UNCC to governments, international organizations or corporations claiming directly to the Commission (Articles 30(1) and 40(5) of the Rules). As a result, all the available information on these claims is confidential. Nevertheless, an analysis of several decisions already adopted by the Governing Council on other claims (particularly the 'F' Claims) might be useful to predict the "legal and jurisprudential framework" of the UNCC for environmental claims. Precedents may be seen in those decisions, thus advancing a "precedent-setting procedure" which could ease the forthcoming work of the Commission, allowing it to resolve common issues and to develop 304 Environmental Damages 14 LJIL (2001) 8. Decision on Claims for which established filing deadlines are extended, Dec. 12, UN Doc. A/AC.26/1992/12, 24 September 1992, para. 1(c). It must be noted that in its Decision 30 (UN Doc. S/AC.26/Dec.30, 17 May 1995), the UNCC decided that "except as otherwise provided in Decision 12 […] or for reasons of civil disorder, the Governing Council will not accept the filing of claims of corporations and other entities in Category 'E' and claims of governments and international organizations in Category 'F' after 1 January 1996." For environmental claims a specific extended deadline to submit claims has thus been established. 9. The UNCC has received approximately 30 such claims, seeking a total of US$40 billion in compensation; see UNCC web site, supra note 7. 10. The UNCC has received 17 such claims seeking a total of approximately US$23 million in compensation, UNCC web site, supra note 7. The cost of extinguishing the oil-well fires left behind as Iraqi troops retreated from Kuwait is not included in this category but in the WBC Claim -within general Category 'E' Claims. In December 1996 the UNCC Governing Council approved the WBC award recommended by the Panel of US$610,048,547. 11. Dec. 10, UN Doc. S/AC.26/1992/10, 26 June 1992. standard valuation methods for the panels' review of the first installments of such claims. Such a 'precedent-setting procedure' is implied in Article 38 of the Rules.
To extract these precedents, ordering them into a structured 'legal' framework and exposing existing gaps, if any, will be the main object of this paper. There will be no attempt, however, to disclose all of the 'UNCC law.' Keeping environmental claims in mind, we will only try to highlight the possible options, applying by analogy those already given by the Commission. In any event, we must first outline the general legal framework of the UNCC. Given that extensive information already exists on the Commission, this will be done briefly but will include some of the special legal features relevant to future environmental claims. These are, in particular: to establish the link of causation (in order to confirm responsibility), to ascertain the damage (its verification and extent), to clarify the injured states (either directly or indirectly), and to establish the compensation (its kind and amount). These features -normally the most complex issues in environmental claims -must be examined against all the applicable law sources in order to foresee a legal framework for the UNCC when dealing with environmental claims.
APPLICABLE LAW
In all the relevant paragraphs of Security Council Resolutions dealing with Iraq's responsibility, 12 international law appears several times as the general legal framework and as the basis for the redress of damages for injured states, nationals, and corporations. However, the law of international responsibility appears to be applied obliquely and criticisms have been made of the system to deal with reparations decided upon by the Security Council. 13 It must be said from the outset that, in general, the present writer shares the majority of these criticisms.
14 The legality or legitimacy of all these decisions will not be discussed hereinafter.
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12. The term used by the Security Council in these paragraphs to categorize the legal situation of Iraq is liability (responsabilidad in the Spanish version and responsabilité in the French version). In this paper both terms, liability and responsibility, will be employed interchangeably in so far as "[l]iability for international environmental harm encompasses the concept of state responsibility for breaches of international law but also includes liability for harm resulting from an activity permitted under international law. Article 31 of the Rules provides the general legal framework for the Commission:
In considering the claims, Commissioners will apply Security Council resolution 687 (1991) and other relevant Security Council resolutions, the criteria established by the Governing Council for particular categories of claims, and any pertinent decisions of the Governing Council. In addition, where necessary, Commissioners shall apply other relevant rules of international law.
That is, the UNCC has established its own legal sources which include, principally, the UN Security Council resolutions, the decisions of the UNCC Governing Council, and international law. This appears to be a hierarchical list of sources in which, due to the 'general' character in casu of the Security Council resolutions and international law, the main part of applicable law will be developed by the UNCC decisions themselves. As we will see, this is partially true.
First, the UNCC is a product of the UN Security Council. It is a subsidiary organ created ex Article 29 of the UN Charter to fulfil the decisions adopted by the Council under Chapter VII of the Charter. As such, those decisions constitute the core part of applicable law for the UNCC, for the claimants (governments and international organizations) and for Iraq, keeping in mind that they are compulsory ex Article 25 of the UN Charter. The Secretary-General's recommendations pursuant to paragraph 19 of Security Council Resolution 687 (1991) 15 might also be included in this section, as it is an 'implied text' of Security Council resolutions dealing with the UNCC system. In fact, by paragraphs 3 and 5 of its Resolution 692 (1991), the Council decided to establish the Fund and the Commission referred to in paragraph 18 of Resolution 687, in accordance with Section I of the Secretary-General's Report. The Security Council further directed the UNCC Governing Council to implement the provisions of Section E of that resolution, taking into account the recommendations in Section II of the Secretary-General's Report. 16 Second, the UNCC Governing Council decisions are the product of a complex procedure, 17 beginning with a preliminary examination by the UNCC Secretariat, 18 followed by an assessment of facts and law by the 20 This final decision, subject only to correction of computational, clerical, typographical or other errors (Article 41 of the Rules), "will be final and [is] not subject to appeal or review on procedural, substantive or other grounds" (Article 40(4) of the Rules). 21 In declaring the amount that must be awarded, these decisions are normally a short statement by the Governing Council with a common wording. The assessment of facts and law is to be found in the Panels' reports. As a result, special attention will be given to these reports in this paper and, as a consequence, UNCC 'decisions' must be interpreted broadly (i.e., the 'Decision' stricto sensu together with the 'Report' of the Panels). Some UNCC Decisions are especially interesting for the purposes of our analysis and, therefore, will be those that will mainly be used. First, those establishing 'general principles' or 'main guidelines;' 22 secondly, those focusing on 'governments and international organizations' ('F') Claims which could also be applied to environmental ('F4') claims; 23 and, finally, other decisions governing different categories of claims but complementing the legal framework of future environmental claims. 24 Nevertheless, all of them will be analyzed jointly and, in any case, as continuously stated by the Governing Council, these guidelines were "not intended to be exhaustive."
Finally, though international law appears as a subsidiary source of law for the UNCC, 25 it must be kept in mind that UN Purposes and Principles laid down in the UN Charter (Articles 1 and 2) include conformity with "the principles of justice and international law" in the settlement of international disputes. As it has been clearly stated by the International Court of Justice (hereinafter 'ICJ'), [t] he political character of an organ cannot release it from the observance of the treaty provisions established by the Charter when they constitute limitations on its powers or criteria for its judgement. To ascertain whether an organ has freedom of choice for its decisions, reference must be made to the terms of its constitution. 26 Hence, international law and, in particular, international environmental law's rules and principles 27 must be a core part of the applicable law of the Commission and a term of reference for all UNCC decisions. And, at least theoretically, international law has been applied by the UNCC in different ways. First, all the rules and directives governing the activities of the panels have been interpreted in light of the general principles of international law, and such international legal principles were also applied cease-fire by letters of 6 and 10 April 1991. 37 In its Report, the SecretaryGeneral had affirmed:
The Commission is not a court or an arbitral tribunal before which the parties appear; it is a political organ that performs an essentially fact-finding function of examining claims, verifying their validity, evaluating losses, assessing payments, and resolving disputed claims. It is only in this last respect that a quasi-judicial function may be involved. Given the nature of the Commission, it is all the more important that some element of due process be built into the procedure. It will be the function of the Commissioners to provide this element (paragraph 20).
That is, only in "resolving disputed claims" might the UNCC appear as a quasi-judicial organ, mainly because there was no controversy as to Iraq's liability, and 'the issues remaining for the [Panels of Commissioners] are to determine the proper scope of causality.'
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Departing from the 'liability principle' set down in Resolution 687, in its first decisions, the Governing Council extended its 'jurisdiction' to those claims for losses and damages directly derived from the occupation but provoked by either side. 39 The 'liability principle' was thus expanded since the claims would include any loss suffered as a result of: discussed. 42 As John R. Crook has already stated, "[l]iability thus exists even in cases where the individual act of an Iraqi agent, taken in isolation, would not constitute a violation of international law." 43 True, Iraq's liability covers all but direct losses, damage and injuries that may derive from the invasion and occupation of Kuwait. However, in the case of environmental harm, particular problems arise in dealing with the link of causation. As with most environmental liability claims, four main challenges to the link of causation can be identified:
First, the distance separating the source from the place of damage may be dozens or even hundreds of miles […] Second, the noxious effects of a pollutant may not be felt until years or decades after the act […] Third, some types of damage occur only if the pollution continues over time […] Finally, the same pollutant does not always produce the same effects, due to the important role played by physical circumstances. 44 Accordingly, in order to fulfil the requisites of due process laid down by the UN Secretary-General in his Report quoted above, international law imposes upon the UNCC the obligation to verify carefully and accurately the evidence submitted to it.
Evidence before the UNCC and international law
The UNCC went on to elaborate further the link of causation by regulating the system of evidence. In its first Decision, the Governing Council realized that individuals who were forced to leave Iraq or Kuwait (Category 'A') and the claims of those who suffered serious personal injuries or whose spouse, child or parent died (Category 'B'), "claimants are required to provide simple documentation of the fact" and " [d] ocumentation of the actual amount of loss will not be required." For the claims of those who suffered personal losses of up to US$100,000 (Category 'C'), the provisional rules only require "appropriate evidence of the circumstances and amount of the claimed loss. Documents and other evidence required will be the reasonable minimum that is appropriate under the particular circumstances of the case." 47 The relatively small number of Category 'B' Claims allowed the panel concerned to resolve them largely through a claim-by-claim review, 48 but, for Categories 'A' and 'C,' a detailed individual review of these urgent individual claims was neither warranted nor feasible.
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For the larger number of individual claims (Category 'D'), the claims by corporations (Category 'E') and the claims by governments and international organizations (Category 'F,' including environmental claims), claims "must be supported by documentary and other appropriate evidence sufficient to demonstrate the circumstances and amount of the claimed loss" (Article 35(3) of the Rules). The Rules require that each of these claims be reviewed individually. However, using the 'precedent-setting procedure,' the work of the UNCC Commissioners is almost reduced to the verification of claims, their valuation, and the calculation of final compensation (Article 38 of the Rules).
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If we compare this regime of proof with the general regime foreseen, e.g., before the ICJ, some important differences can be found. In the Fisheries Jurisdiction case, the Court stated that
[i]n order to award compensation the Court can only act with reference to a concrete submission as to the existence and the amount of each head of damage. Such an award must be based on precise grounds and detailed evidence concerning those acts which have been committed, taking into account all relevant facts of each incident and their consequences in the circumstances of the case. It is only after receiving evidence on these matters that the Court can satisfy itself that each concrete claim is well founded in fact and in law. 51 Moreover, as we have seen supra, confidentiality is a typical feature of the work of the UNCC. Thus, evidence -which is the natural proof of the link of causation -moves in a nebula of secrecy and privacy that does not accord with the idea of due process as recognized by general principles of law. Nevertheless, when the UNCC Governing Council faced for the very first time a case-by-case category of claims -on 15-17 December 1997, a Category 'F' Claim 52 -it decided that an investigation was necessary in order to determine the law and the facts for every claim. The Panel Report of this Decision furthermore stated that:
In view of the fact that Iraq had limited opportunities to comment on or object to the Claims, the Panel considered that it was under a stringent duty to determine with respect to each Claim whether the alleged loss had occurred, whether it was directly caused by Iraq's invasion and occupation of Kuwait, and whether the amount of loss was adequately established. 53 Therefore, an in-depth assessment of evidence was required generally speaking in order to satisfy due process, and particularly for the 'F' Claims that involve a substantial amount of claimed loss and could even be "unusually large or complex." Thus, a special threshold of evidence had been established that must be fulfilled in order to make a claim admissible. First, as already affirmed in Decision 7,
[s]ince these claims will be for substantial amounts, they must be supported by documentary and other appropriate evidence sufficient to demonstrate the circumstances and the amount of the claimed loss. 54 Second, in order to fulfil this criterion, the Commissioners have reiter- As emphasized by the Commissioners, a minimum standard of evidence should be necessary "not only in accordance with the Rules of the Commission, but is also consistent with the general principles of international procedural law and practice." 57 The UNCC has thus -perhaps influenced by some well-known international scholars acting as Commissioners, particularly in the 'F' Claims -adopted stricter evidentiary criteria than those originally foreseen by the UN Security Council's resolutions and the first Governing Council's decisions, and developed its law on a case-by-case basis, keeping in mind international law in order to satisfy the minimum requirements of any legal due process and, in particular, the effective verification of the link of causation. 
Precedent-setting on evidence
The Commissioners have developed a special set of rules on evidence for the most complex claims, which seek a large amount of compensation ('D,' 'E,' and 'F' Claims). For all these categories -and in general as an analogical way of working -the UNCC has accepted that guidelines established for one particular category may be used in other categories. 59 These general guidelines, which may be applied as general rules across the entire set of claims' categories, ease the work of Panels in two ways: first, once the general features on evidence in previous decisions have been settled, they can be referred to as authoritative precedents, being applied as an ancillary source of law; second, they are not obliged to elaborate the general framework on evidence for every particular group of claims.
60
They may refer to precedents bearing in mind, however, that this rule must be applied taking due account of the circumstances of each particular case.
61
Depending also on each particular case, when evidence has been accurately provided, the panels have interpreted the guidelines broadly in order to provide compensation to all well-founded claims. 62 A number of claims, based on this broad interpretation, have been compensated, for example, those relating to the "breakdown of civil order in Iraq and Kuwait." This 'breakdown,' included among the direct links of causation by Decisions 1 and 7, has been used to assess and compensate business property that had been lost "because it had been left unguarded by company personnel departing due to the situation in Iraq and Kuwait." 63 It has also been used to compensate damages to embassies and consulates' property "given the fact that the Claimants' diplomats, having been evacuated, were unable to protect their real property in Iraq or Kuwait from damage during the invasion and occupation of Kuwait."
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But perhaps the most important features from the precedents already settled by the UNCC in order to frame an appropriate set of evidentiary rules and allow factual and legal assessment, are the different investigative tools that the panels have used up until now. Departure from this acquis on verification is the affirmation already quoted of the stringent duty of the UNCC to gather all the information necessary in order to identify the facts, to prove the damage and to assess compensation that events that occurred during the day of the invasion or during the days immediately following, the Panel concluded that "the exclusion from compensation stated in Decision 11 is not applicable to these claimants because the Allied Coalition Armed Forces did not exist at that time." In the Panel's view, "these claims were compensable since the serious personal injury or death was the direct consequence of Iraq's invasion and occupation of Kuwait;" Report 20, supra note 28, at 15. The Panels also determined that, although Dec. 7 only referred to the costs of evacuating individuals from Iraq and Kuwait, compensation would also be awarded in respect of costs incurred in evacuating individuals from Israel and Saudi Arabia given that military operations or the threat of military action had also been directed against these two states. See Report 56, supra note 23, at 22, para. 100. 63. Dec. 9, supra note 24, para. 13. 64. Report 45, para. 73. the claimants and Iraq are not in a position to give due to their limited involvement in the process. 65 As has already been stated, [t] hese limitations on the parties' role in the verification process have, in effect, forced the Commission to assume a more investigative role, at the expense of the adversary process traditionally applied in international claims settlement and arbitration.
66 Investigation (in a broad sense) by the UNCC includes some activities prescribed in the Rules and others not explicitly foreseen in those Rules. [s]ubject to the provisions of these procedures, Commissioners may make additional procedural rulings as may be necessary to complete work on particular cases or categories of cases. In so doing, the Commissioners may rely on the relevant UNCITRAL Rules for guidance. Commissioners may request the Governing Council to provide further guidance with respect to these procedures at any time. The Governing Council may adopt further procedures or revise these rules when circumstances warrant.
As far as the present author knows, the Commissioners have not asked the Governing Council for further guidance on this subject, nor has the Council adopted ex officio that guidance. Only the Arbitration Rules of the United Nations Commission on Trade Law (UNCITRAL) might be able to help us in our search for the legal base for on-site inspections. But there is no prescription on verification sur place in the UNCITRAL Rules (1976), nor in the Conciliation Rules (1980). 70 However, several panels have made additional procedural rulings to use on-site inspections in order to assess alleged damage in different categories of claims. 71 It could be supposed that the power to conduct such inspections might be one of the implied powers of the Commission. 72 Undoubtedly, these three particular investigative tools are highly appropriate for future environmental claims: as it is well known, reports and information documents are one of the typical features of preventive environmental protection (including all types of techniques on follow up 70 and reporting systems). 73 In our case, technical and more or less sophisticated documents on environmental damage could give the UNCC a complete panorama of facts for each claim. These facts, when feasible or necessary, may also be assessed by the Commission with the help of environmental experts, including expertise from specialized UN Agencies and governmental and non-governmental organizations. Finally, if convenient, the UNCC may dispatch on-site inspection teams -including commissioners and experts -which may complete the ever difficult task of verification and evaluation of environmental harm.
DAMAGE, INJURED SUBJECTS, AND COMPENSATION

Damage and its verification
Damage to the environment is not easy to verify and quantify. Both assessments -verification and valuation -bring us to some problems that the UNCC will have to face when dealing with environmental claims. We will now elaborate upon the problems which may arise with the verification of damage, leaving aside the evaluation issues for the next heading (infra 4.2). In order to verify the damage, two important issues are particularly interesting with respect to environmental claims: the assessment of damage ratione temporis and the assessment ratione loci, mostly because -as we have seen -environmental harm is typically extended by time and place.
Ratione temporis, two main limits have been established by the UNCC: the general time frame for the verification of some damages and the time limit to submit the claims. Both deadlines have important implications that will influence future decisions on environmental claims.
The time frame established to verify the occurrence of loss (2 August 1990 to 2 March 1991) is clearly inaccurate for some forms of environmental damage. It could be understood as the dies a quo for the verification of some kinds of damage -mostly the direct damages verifiable during that period: the blow out of oil, the oil flooding into the sea, the destruction of fauna and vegetation by military operations, etc. But most of the damage occasioned has still to be fully assessed given the long-term and widespread effects of these actions on the environment. Hence, some damage could only be verified outside the time frame even though it could be said that it occurred within that time frame. Some analogous issues arose in this context with respect to claims for losses that occurred outside the relevant time period: the first in connection with mine explosions and the second in connection with damage to fetuses and pregnant women. According to a United Nations report, there were several million mines and other pieces of unexploded ordnance in Kuwait at the end of the occupation. Taking into account the long-lasting effects of the problem of mines and other unexploded ordnance, which was qualified as "the most lasting environmental problem facing Kuwait," 74 the Governing Council extended the deadline for the filing of claims for losses and personal injuries resulting from public health and safety risks that occurred after or just prior to the expiration of the established filing deadlines. 75 Following these criteria, the Panel interpreted this Decision "to mean that a claim for serious personal injury or death resulting from a mine explosion should be compensated even if that explosion occurred after 2 March 1991." 76 Something similar happened with other personal damages verified outside the time frame: the death or malformation of fetuses and damage to pregnant women during the invasion, although verified later then 2 March 1991 could be considered compensable if the link was established, either 'directly' or even 'indirectly.' In the first case, as stated by the Category 'B' Claims' Panel, a pregnant woman was more vulnerable than other people to the difficult conditions resulting from the Iraqi invasion and occupation of Kuwait and their traumatizing effects, including the lack of medical care during this period, and the difficulty in receiving specialized care. Such conditions could well have severely impacted on the health of a pregnant woman or of a new-born. 77 An example of 'indirect link,' on the other hand, could be a serious personal injury or a death attributed to the lack of medical care, equipment or medicine [that] must be the consequence of an acute deterioration, or of a very severe exacerbation, of the health condition of a person, and not just of an aggravation arising from the normal course and development of a preexisting illness or injury. 78 We have considered these personal damages in particular because, normally, they also imply intangible 79 damages that, though not the same, could be assimilated into environmental harm which typically includes not only material losses but immaterial damages as well. 80 The Commission has already faced this type of problem. When dealing with personal damages in Category 'C' Claims, it realized that
The occurrence of loss, such as a serious personal injury or death, outside that time frame imposes, in general, an extra burden on a claimant to provide an explanation as to why such loss occurring outside this time-period should be considered a direct result of Iraq's invasion and occupation of Kuwait. 81 Therefore, damages that occurred outside the time frame could be considered by the UNCC, but claims must be accompanied by an extra burden of evidence in order to clarify the direct link with the invasion and occupation of Kuwait. Technical reports, expertise, and on-site inspections, as discussed above, will prove very useful in verifying this link of special causation.
But the problem is not only the time frame for the occurrence of loss but also the time limit established by the UNCC to file the claims: 1 February 1997. 82 Due to the special characteristics of environmental harm, injured subjects might only be aware of damage after that time limit. For these cases, Decision 12 may be useful since it says that "[t]he Governing Council may consider the extension of established filing deadlines […] if, in the future, additional situations are identified." 83 In Category 'C' Claims, although discussing currency exchange rates, the Panel affirmed that In many cases, damages are incurred over a period of time, rather than on one specific date. For example, an injury may require long-term treatment, with expenses stretching over time. A related aspect is that compensable damages may arise even after the date on which the claim has been submitted.
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This particular case arose, for example, when dealing with persons either detained or missing. Decision 12 tried to solve cases in which damage affected individuals who had been detained in Iraq until after or within one year prior to the expiration of the established filing deadlines. The Governing Council decided that claims for losses and personal injuries resulting from such detentions "should be submitted to the Commission within one year of the detainee's release […] but not later than the time limit to be established pursuant to paragraph 2 of this decision."
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The Governing Council also foresaw the possibility that these persons may in fact be deceased. In this case, and according to the same Decision, the claims should be submitted to the Commission within one year […] of the death of the detainee, as legally determined by the detainee's Government, but no later than the time limit to be established pursuant to paragraph 2 of this decision. 86 Taking this into account, the different reports on Category 'C' Claims have considered compensation for this damage, even when claims were submitted out of their time limits.
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It could therefore be said that, following the criteria adopted by subsequent decisions of the UNCC, damage which occurred or was verified outside the time frame established by Resolution 686 (1991), could be compensable when a particular standard of evidence, in a case-by-case assessment, has been provided by the claimant. And it may also be said that, following Decision 12 and taking into account the precedent settled in other categories of claims, the UNCC could identify environmental claims as a category which deserves the extension of established filing deadlines if, in the future, unknown environmental damage emerged and the direct link with the Iraqi invasion and occupation of Kuwait could be accurately proved. Notwithstanding, the UNCC procedures could not be opened ad calendas graecas: a final and definitive deadline must be decided by the Governing Council following action by the Security Council with respect to Iraq. Once the door to compensation was closed under Resolution 687 (1991), would the 'normal mechanisms' invoked in this resolution still be used? 88 This question invites discussion that goes beyond the scope of this paper 89 but, at the very least, it could be said that the 85. Dec. 12, supra note 8, para. 2 provides: "When the Executive Secretary determines that the processing of all remaining claims before the panels of Commissioners is likely to take no more than one year to complete, he should so notify the Governing Council. The Governing Council should thereupon establish the final time limit for the submission of claims covered by paras. 1(a) and 1(b) of this decision. The Governing Council should establish the final time limit at its next meeting after receiving such notification and should allow at least three additional months from the date of its decision for the filing of the claims." 86. Dec. 12, supra note 8, para. 1(b). shadow of principles like non bis in idem, proportionality or unjust enrichment, should be kept in mind. If not, "[t]he reparation claim would thus degenerate into an instrument for managing the difficult dilemma between ruining Iraq and milking her for an unlimited period of time." 90 Ratione loci problems have also been dealt with by the UNCC. UN Security Council Resolution 687 does not specify where the "any direct loss, damage" should have occurred. Decisions 1 and 3 supposedly establish a limit on the location of losses: Paragraph 18 of Decision 1 provides as a cause of damage the "[d]eparture from or inability to leave Iraq or Kuwait (or a decision not to return)" during the relevant period (subparagraph b, emphasis added), or the "breakdown of civil order in Kuwait or Iraq during that period" (subparagraph d, emphasis added). Decision 3 provides that "all references to detention and hiding are understood to mean detention and hiding within Iraq or Kuwait." 91 These precedents would limit, ratione loci, the UNCC's jurisdiction. Nevertheless, when solving the particular claims -particularly Category 'B' and 'C' Claims -, panels have adopted a more extensive approach that could be fruitful for environmental harm. In the First installment of Category 'B' Claims, the Panel stated that the Commission has jurisdiction over a claim irrespective of where the serious personal injury or death occurred. The place of the event is not in itself a basis to determine whether the Commission is competent or not. However, the Panel finds that where a serious personal injury or death occurred in Iraq or Kuwait, this can more easily be attributable to Iraqi actions, whereas a claim based on an incident occurring outside Kuwait or Iraq needs to be more fully substantiated. 92 From this it could also be deduced that the fact that an event occurred in Kuwait or Iraq might be considered by the Panel to be a positive element, but was not sufficient in itself to establish the link of causation as such.
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In Category 'C,' the Panel also adopted this line of reasoning when affirming that subject to the requirements that must be met for a claimant to be eligible for compensation under particular category 'C' losses, the Commission has jurisdiction over a claim irrespective of where the loss occurred. 94 For Category 'F' Claims implicit limits are not to be supposed. Decision 7 does not establish such limits for environmental claims since the losses or expenses included are those resulting from: Interpreting this Decision in good faith and in accordance with the ordinary meaning to be given to its terms, the actions described above are not reduced to a specific territorial space. Moreover, it includes "coastal and international waters" and, generally speaking, "the environment" and "natural resources." Therefore, if the particular approach for Categories 'B' and 'C' is to be maintained, and Decision 7 is plainly interpreted under its terms, environmental harm outside Iraq and Kuwait would be clearly under the UNCC's jurisdiction, the link of causation having been confirmed. On the other hand, to restrict compensable environmental damage only to damages that occurred -and not originated -within both states would impair, first, part of legitimate claims for harm suffered by other states; and, second, would absolutely impede claims for damages suffered by the environment not subject to national jurisdiction or control. If the 'liability principle' enunciated in Resolution 687 is accepted with all its consequences, logically all environmental damage wherever verified might be compensable if it was the direct result of "Iraqi unlawful invasion and occupation of Kuwait."
Evidence, in any case, must be of such a quality (and not necessarily only of such a quantity) 96 to fulfil the special requisite of "the farther, the more evidence" established in the decisions quoted above.
95. Dec. 7, supra note 22, para. 35. For evacuation losses and costs incurred by a government, evacuation must be "from Iraq or Kuwait;" id., at 36. This Decision was, however, amplified by subsequent decisions where panel reports extended compensation to evacuation losses and costs incurred by Israel and Saudi Arabia, both states being targeted by Iraq; see this assertion in Category 'F' Claims in Report 45, supra note 23, para. 96. Something similar could be said about damage resulting from a SCUD missile attack against Israel, given that "such attacks [fell] within the provisions of decision 7, paragraph 6, which states that payment is available for losses suffered as a result of, inter alia, 'Military operations or threat of military action by either side during the period 2 August 1990 to 2 March 1991.' Therefore -continues the Panel -, if the loss is direct, it is compensable regardless of the country in which the deceased suffered the attack." See Report 47, supra note 50, para. 202; see also, supra note 62, in fine. 96. Nevertheless, there is normally a gradation in the requirement of evidence in relation to the amount claimed. As a Category 'C' Claims Panel has said, "a lesser quantum of evidence is required for claims that are for smaller amounts." See Report 25, supra note 25, at 23; see also Decs. 1 and 7, supra note 22.
Injured states and reparation
Falling within Category 'F,' environmental claims can only be claims from governments or international organizations, seeking compensation for damage to the environment (first group of 'F4' Claims) and for costs incurred by governments outside of the region in providing assistance to countries that were directly affected by the environmental damage (second group of 'F4' Claims). As an obvious -though not plausible -consequence, environmental damage may only be claimed by the traditional subjects of international law. 97 No claim has been submitted by an international organization under the 'F4' category. Only states around the Persian Gulf (Iran, Jordan, Kuwait, Saudi Arabia, and Syria) have submitted claims for every category of damage. For all types of claims, and in particular for environmental claims, the 'precedent-setting procedure' has clarified several useful assumptions. For example, the Governing Council has normally taken into account whether the claimants have alleviated the damage in any way. 98 Thus, to know the conduct of Iraq during the conflict might be important in assessing the extent of its responsibility for the environmental damage; but again, until Decision 114 was adopted, the absence of Iraq from the process has had a negative impact on that assessment. The same could be said for the precedent settled by the UNCC which excluded from compensation, even in cases where evidence was properly given, indirect damage such as that deriving from the normal duty of prevention and not arising from the extraordinary measures adopted as a result of the specific circumstances of the conflict. 99 The burden of proof of this "duty of prevention" -a typical feature in environmental affairs -has until now been accurately evaluated by the Commissioners; but it would be a good policy to gather comprehensive information not just from the claimants, but also from Iraq, when handling environmental claims. Two more precedents could also be outlined. 100 First, the UNCC has systematically excluded from compensation those damages that could have originated with or without the invasion and occupation of Kuwait.
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Therefore -and bearing in mind the existing pollution in the Gulf region (in particular, the Gulf waters) -a precise verification of damage could be influenced by the different threshold of pollution applied to that area. Second, damage resulting from the fulfillment of a right of the claimant, and not necessarily from an obligation created by the circumstances surrounding Iraq's invasion of Kuwait, has also been excluded from compensation.
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In any case, those claims already submitted cover most but not all of the environmental damage caused by Iraq's unlawful invasion and occupation of Kuwait. Environmental claims submitted only by states and, supposedly, seeking compensation for damage to their environment 103 make it impossible to put in motion all the new consequences arising from the commission of a wrongful act of a state. Awaiting the final decisions of the Commission on environmental claims, we will discuss briefly some of these 'missing points,' particularly, some problems with the delimitation of the kind of the 'injured state,' the consequences of that delimitation and the extent and nature of compensation.
The first group of F4 Claims -'direct' damage to the environment - presents some special difficulties. 104 The extent to which states could invoke the legal consequences of Iraq's responsibility before the UNCC depends upon how the damage had affected those particular states. However, the 'liability principle' established by Resolution 687 (1991) and enshrined by the UNCC, ineluctably affects all of the questions related to the kind of injured state and the legal consequences that each affected subject may invoke. The 'liability principle' blurs the clarifying template drawn up by the Special Rapporteur on State Responsibility 105 amongst subjects injured by the violation (1) of bilateral obligations, (2) of obligations erga omnes, (3) of obligations erga omnes partes, or (4) subjects "specially affected." 106 Whether plausible or not, under the assumption of the Security Council, Iraq's responsibility stems only from its unlawful invasion and occupation of Kuwait, and not from the violation of particular conventional or general international rules. 107 In the absence of a violated rule of reference (bilateral, erga omnes partes or erga omnes), the five states that have submitted environmental claims can simply be catalogued as "affected States."
A second lacuna in the entire process is that neither states nor any international organizations have submitted a claim on behalf of the international community for damage suffered by this community. As stated above, thousands of tons of oil and ashes were deposited beyond national sovereignty or control. Parts of the High Seas, of the common atmosphere, and of the seabed were seriously affected by pollution both during and after the Gulf war. It is true that problems still exist on remedies adopted by single states on behalf the international community. 108 The issue is currently under discussion within the ILC in its drafting of the Articles on State Responsibility -in particular, the determination of the scope of the term "injured States." 109 As the actio popularis has been neglected by the ICJ, 110 might the actio publica established by the UN Security Council through the UNCC be a good solution for the lacuna in current international law in order to make reparation available for environmental damage to the common natural resources?
In Decision 5 it is plainly said that the international community is "represented by the UNCC." 111 In order to try to resolve the misrepresentation of some individuals with claims before the Commission, 112 the UNCC may act as a trustee on behalf of some claimants who would not be in a position to have their claims submitted by a government. Broadening the interpretation of this decision, it could also be said for certain categories of claims that, because of their object, they could not be submitted by a government: e.g., the environmental claims for damage to common natural resources. Either directly or seeking "advice and any appropriate cooperation from established and experienced international bodies," the UNCC might have fulfilled the important task of 'request on appropriate person, authority or body to submit claims' on behalf of the international community for damage against this community.
113 This damage may occur without the existence of a directly affected state and may derive from any kind of multilateral source of obligations (conventional or customary, erga omnes partes, or erga omnes).
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General problems on the institutionalization of the defense of common environmental heritage have already been discussed. 115 Neither the UN, in general, nor the Security Council, in particular, could be seen nowadays as the undisputed representative of the international community as a whole, despite the plausible efforts of some scholars. 116 As a general rule the international community continues to be a decentralised community; as a particular trend, progressive communitarisation 117 and institutionalisation flourish in different spheres of international law and international society thus preventing decentralised reactions to an act against the international community.
The creation of new mechanisms of coercive environmental control 118 or adjudication 119 has also been discussed. Council's recent practice, 122 ecological instability might be included in the qualification foreseen in Article 39 of the UN Charter only when the environmental threat is real. Then, the Council under Articles 39 and 40 of the Charter might adopt recommendations and provisional measures. Finally, the Security Council might preserve its coercive powers under Chapter VII of the Charter as an ultima ratio regis, only to be used when all else fails and in case of threat to peace, breach of peace, or act of aggression. The consequences of the international responsibility of states with respect to environmental claims should, however, be handled by specialised institutions (e.g., UNEP), including dispute settlement or advisory procedures before the ICJ. 123 The coercive powers of the Security Council would thus only remain in order to "restore international peace and security" (Article 39 of the UN Charter) in the broad sense in which it is currently used.
The third problem is that, as we have seen, the system created by the UN Security Council is a system of compensation which does not foresee -at least explicitly -the main and primary form of reparation: restitutio in integrum. 124 Under general international law, a directly injured state might choose between restitutio and compensation: sometimes it will prefer to re-establish the status quo ante by itself using the economic compensation received from the wrongdoing state. 125 But when damage beyond national sovereignty or control has been caused to the environment, restitutio in integrum appears to be, at least theoretically, the best method of redress. 126 Actually, perhaps this might be the only way of redress for non-directly injured states. Restitutio has been adopted by the UNCC when feasible:
In its review of relevant law on the subject, the Panel has observed that, normally, the object of a civil money judgement is to restore an injured party to a position as close as possible to that in which he or she would have been had the injury not occurred. 127 However, being solely a system of compensation, it could be supposed that the claims filed by the claimant states seek compensation for damage through economic reparation. But, normally, reparation has been devoted to covering market prices of lost or non-used resources (economically evaluated) 128 and has not compensated for the environmental harm itself. 129 Problems arise when we try to establish a compensation par equivalence: can environmental harm be translated into economic terms? If damage was measured only quantitatively (to clean a beach, to restore a coral reef) then this would be simple; but when it crosses the threshold of quality (the end of a species, the entire destruction of a forest or any irreversible harm to the environment), can this still be assessed in economic terms? It is true that on occasions "damage will be irreparable because of physical, technical or economic reasons and, therefore, restoration will not be possible. In such cases added criteria will need to be developed for the purpose of measuring damage;" but it might also be true that "environmental damage must not remain uncompensated because of its eventual irreparable nature." 130 It has been said that other intangible damage (to human life or dignity or to sovereignty) could be economically compensated. 131 But, leaving aside wrongful acts against sovereignty, 132 damage to human beings and 330 Environmental Damages 14 LJIL (2001) to the environment deserves a different legal regime. 133 The UNCC has already had the opportunity to assess this kind of intangible damage when it assessed such immaterial harm as the loss of lives or the suffering caused by torture and rape. 134 In these cases, however, the Commission did not elaborate upon the different injuries (whether intangible or not) and, in an expeditious way, decided to compensate cases within the established ceiling of US$10,000. Now, in the environmental claims already submitted, the UNCC will compensate the damage suffered to the environment of the five claiming states. Depending on the claims submitted, and without violating the non ultra petita principle, 135 the Commission should be able to evaluate -or, at least, to assess -the damage suffered by the environment beyond national sovereignty or control. This will be a step forward in international environmental law, clarifying obscure zones of this branch of current international law.
SOME TENTATIVE CONCLUSIONS
Some of the problems that we have tried to underline in this paper arise from the very particular nature of the case in hand. It could be said at the outset that both the illicit act and the reaction to it were absolutely new: it is true that this has not been the very first time that a state has deliberately committed an act against the environment in an military action in war; 136 but it is also true that this has been the first time that reparation for deliberate environmental harm has been dealt with by an international (quasi) jurisdictional body. 137 The reaction of the Security Council through the UNCC was also completely new. 138 This provides us with relative landmarks and, as a precedent, 139 it is scarcely useful for future normal international claims for environmental harm. 140 One must also bear in mind that this particular case was governed by a set of rules coming from different albeit linked branches of public international law: in particular, the law of the environment and the law of armed conflict. The truncation of these two branches has led to the assertion made by the ICJ in its 1996 Advisory Opinion on the Legality of Nuclear Weapons:
States must take environmental considerations into account when assessing what is necessary and proportionate in the pursuit of legitimate military objectives. Respect for the environment is one of the elements that go to assessing whether an action is in conformity with the principles of necessity and proportionality. 141 And, in spite of the recent efforts of distinguished scholars to provide a general legal framework for the protection of the environment in an armed 332 Environmental Damages 14 LJIL (2001) conflict, 142 there is still room for new developments in this sensitive sub-branch of international law. In particular, the UNCC might take a further step forward by clarifying some secondary rules.
Nevertheless, the UNCC still has to face the structural problems that current international law has in dealing with responsibility for environmental harm. Moreover, the fact that the unique origin of Iraq's responsibility -its fait générateur -is its unlawful invasion and occupation of Kuwait, does not permit the evaluation of all the legal sinuosities of this case: which rules are applicable (assessing their nature -customary or simply conventional, and binding, character -peremptory or not -); whether and to what extent these rules have been violated (clarifying, for example, the still disputed terms "widespread, long-lasting/long-term and severe" damages); the possible consideration of circumstances precluding wrongfulness (the place of proportionality or force majeure), etc. Particularly, in the field of environmental harm, questions such as the admitted threshold of pollution or the attribution of the illicit act are still under discussion. Some of these issues may be relatively clarified by the UNCC in its forthcoming decisions on environmental claims.
At least, it could already be said that the Commission has found, in its 'precedent-setting procedure,' a useful tool to tackle problems of every category of claim. Gaps and inconsistencies have also been filled-in by the case-law system of the Commission, applying a set of rules derived from general international law applied in casu, although with serious deficiencies resulting from Iraq's absence in the whole process. 143 As environmental claims are particularly difficult to assess, the due process principle will be a term of art if Iraq is deprived of its right to appear more consistently before the UNCC. Decision 114 is, therefore, a plausible effort in preserving the due process principle.
But, generally speaking, this kind of ad hoc procedure, mastered by some leading states acting through the Security Council and the UNCC, 144 is not the best way to approach questions of the international responsibility of states. In its future environmental claims decisions, the Commission must have on record -as a legal layout -the primary rules already enshrined in current international (environmental) law. And this drives us to another final consideration. As it has already been said, the normative regime of international environmental law is still dispersed and not very effective. 145 Efforts to codify a different set of rules typically applicable to environmental liability have been criticized. 146 Most of these efforts have focused on primary rules. For the particular case of protecting the environment from damage during armed conflict, the conclusion of a new 'Fifth Geneva Convention' has already been proposed; or, alternatively, the adaptation or reform of current international environmental and humanitarian law. 147 But, perhaps, the problem still is the lack of an adequate array of secondary rules, taking for granted the reluctance of states to accept their responsibility in environmental cases. 
